BEVERLY HEALTH & REHABILITATION SERVICES

Beverly Health and Rehabilitation Services, Inc., Its
Operating Regional Offices, wholly-owned sub-
sidiaries and individual facilities and each of
them and/or Its wholly-owned subsidiary Bev-
erly Enterprises-Pennsylvania, Inc., and Its in-
dividual facilities and each of them and District
1199p, Service Employees International Union,
CLC, Service Employees International Union,
Local 585, CLC and Pennsylvania Social Ser-
vices Union Local 668 a/w Service Employees In-
ternational Union." Cases 6—CA-28276, et al.

May 8, 2006
DECISION AND ORDER

BY CHAIRMAN BATTISTA AND MEMBERS LIEBMAN
AND SCHAUMBER

On March 23, 2000, Administrative Law Judge Irwin
H. Socoloff issued the attached decision. The General
Counsel and the Respondent filed exceptions, supporting
briefs, and answering briefs. The Respondent filed a
reply to the General Counsel’s answering brief.

The Respondent owns and operates nursing homes
throughout the United States. The charges in this pro-
ceeding are based on the Respondent’s conduct at 19 of
its Pennsylvania facilities from late 1995 though early
1997. The conduct that is alleged to have been unlawful
occurred primarily after the expiration of collective-
bargaining agreements at 18 facilities and an April 1996
strike at 15 facilities, and includes alleged retaliation
against employees for engaging in union activity, unilat-
eral changes in terms and conditions of employment, and
the withdrawal of recognition of the Union at 2 facilities.

The 19 facilities involved here were also the subject of
litigation in Beverly Health & Rehabilitation Services,
335 NLRB 635 (2001)* (Beverly IV), and the Respon-
dent’s conduct that gave rise to the charges here occurred
within approximately the same time period as the con-
duct that gave rise to the allegations in Beverly IV. The
complaint in this proceeding issued during the litigation
of the allegations in Beverly IV, and the General Counsel
moved to consolidate the cases at that time. The General
Counsel’s motion was denied, and the charges were sub-
sequently litigated in a separate proceeding before Judge
Socoloff.’

' We have amended the caption to reflect the disaffiliation of the
Service Employees International Union from the AFL-CIO on July 25,
2005.

2 Enfd. in part 317 F.3d 316 (D.C. Cir. 2003).

* The Respondent argues that the prosecution of this case is barred
under the standard set forth in Jefferson Chemical Co., 200 NLRB 992
(1972). We agree with the judge’s conclusion, for the reasons stated in
his decision, that this argument has no merit.
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The National Labor Relations Board has delegated its
authority in this proceeding to a three-member panel.

The Board has considered the decision and the record
in light of the exceptions and briefs and has decided to
affirm the judge’s rulings, findings,* and conclusions’ as
modified below and to adopt the recommended Order as
modified and set forth in full below.

I. THE RESPONDENT’S REFUSAL TO REINSTATE STRIKERS

Beginning on April 1, 1996,° the Union’ engaged in a
3-day strike at 15 of the Respondent’s facilities, includ-
ing Fayette Health Care Center, Haida Manor, and Mt.
Lebanon Manor. Afterward, the Respondent refused to
reinstate the following employees who had participated
in the strike: Mary Myers at Fayette; Tammy Rummel
and Cathy Bobby at Haida Manor; and Sandra West and

* The parties have excepted to some of the judge’s credibility find-
ings. The Board’s established policy is not to overrule an administra-
tive law judge’s credibility resolutions unless the clear preponderance
of all the relevant evidence convinces us that they are incorrect. Stan-
dard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362 (3d
Cir. 1951). We have carefully examined the record and find no basis
for reversing the findings.

* The Respondent has not excepted to the judge’s conclusions that it
violated the Act by threatening employees who had participated in a
strike at Franklin Care Center and Murray Manor with reduced work
hours, threatening employees at Mt. Lebanon that they would lose their
jobs if they took part in a strike, instructing employees at Meadville
Care Center and Beverly Manor of Lancaster to remove their union
insignia, telling employees at Meadville that certain rules of conduct
applied only to employees who had engaged in a strike, and reducing
the hours of certified nursing assistant (CNA) Rickie Piper because she
engaged in union activities. The General Counsel has not excepted to
the judge’s dismissal of allegations that the Respondent acted unlaw-
fully by disciplining employees Anita Selfridge and Susan Teetsel.

The Respondent concedes that it made a number of unilateral
changes in employees’ terms and conditions of employment following
the expiration of the collective-bargaining agreements at many of its
facilities. The Respondent asserts, however, that it was privileged to
make such changes by the management-rights clause of the expired
agreements. Despite the fact that the Board has repeatedly rejected the
Respondent’s argument, and at least two courts of appeals have af-
firmed the Board on this issue, the Respondent reiterates it here. Chair-
man Battista and Member Schaumber note that, although they did not
participate in any of the previous Board decisions that rejected the
Respondent’s argument regarding the survivability of management-
rights clauses, the Board’s rejection is extant Board law. Moreover,
they would find that, without regard to whether the management-rights
clause survived, the Respondent would be privileged to have made the
unilateral changes at issue if the Respondent’s conduct was consistent
with a pattern of frequent exercise of its right to make unilateral
changes during the term of the contract. Here, however, the Respon-
dent has only asserted in a conclusory manner that it had such a prac-
tice. It has failed to support its assertion with record evidence. Ac-
cordingly, they would find that the Respondent’s post-expiration uni-
lateral changes were unlawful.

¢ All dates hereafter are in 1996, unless otherwise indicated.

7 The Union is Service Employees International Union, CLC. The
Charging Parties are affiliates of the Union. The term “Local Union”
refers to the particular local union certified to represent the employees
at the named facility.
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Susan Chojnicki at Mt. Lebanon. The judge found that
the Respondent’s refusal to reinstate the employees vio-
lated Section 8(a)(3) and (1) of the Act. For reasons dis-
cussed below, we reverse.

The nature of the strike in April and the adequacy of
the Union’s strike notice under Section 8(g) of the Act®
have previously been litigated in Beverly IV. The Board
found that the strike notice complied with Section 8(g),’
that the strike was an unfair labor practice strike, and that
the Respondent violated the Act by refusing to promptly
reinstate all employees who took part in the strike. Sub-
sequently, the Respondent appealed the Board’s decision
to the U.S. Court of Appeals for the District of Columbia
Circuit. 317 F.3d 316 (D.C. Cir. 2003)."° Contrary to
the Board’s conclusions, the court held that the strike
notice did not comply with the requirements set forth in
Section 8(g), and that the strike was therefore not pro-
tected activity.!' Accordingly, the court found that the
Respondent had no duty to reinstate any of the striking
workers, and refused to enforce the Board’s Order.

We accept the court’s decision as controlling here.'
See Dynatron/Bondo Corp. 333 NLRB 750, 751 fn. 7
(2001). Thus, we find that the Respondent had no obli-
gation to reinstate the above-mentioned employees, and
its failure to do so did not violate the Act."

¥ Sec. 8(g) provides:

A labor organization before engaging in any strike, picketing, or other
concerted refusal to work at any health care institution shall, not less
than ten days prior to such action, notify the institution in writing . . .
of that intention . . . . The notice, once given, may be extended by the
written agreement of both parties.

® On March 14 and 15, the Union notified the Respondent that the
Union would engage in a strike on March 29. Two days before the
strike deadline, the Union sent a second notice that extended the dead-
line to April 1. Relying on Greater New Orleans Artificial Kidney
Center, 240 NLRB 432 (1979) (union may unilaterally extend strike
deadline up to 72 hours), the Board found that the extension of the
strike notice was substantially in compliance with Sec. 8(g).

19 0On March 7, 2003, the Respondent filed with the Board a motion
requesting that the Board take administrative notice of the court’s deci-
sion. We grant the motion.

' The court rejected the Board’s Greater New Orleans analysis and
held that the plain meaning of the language in Sec. 8(g) precluded any
unilateral change in the notice once it was given. See 317 F.3d at 320—
321.

12 Subsequently, in Alexandria Clinic, P.A., 339 NLRB 1262 (2003),
enf. 406 F.3d 1020 (8th Cir. 2005), the Board overruled Greater New
Orleans and held that Sec. 8(g) does not permit a union to unilaterally
alter the date or time of the strike deadline once notice has been given
without first obtaining the consent of the employer. However, because
we accept the court’s decision as controlling, we find it unnecessary to
reconsider the validity of the strike notice in light of Alexandria Clinic.

Although Member Liebman agrees that the court’s decision in Bev-
erly IV is controlling here, she adheres to her dissenting position in
Alexandria Clinic.

3 We affirm the judge’s finding that Michael Walker, administrator
of Meyersdale Manor, unlawfully threatened employee Linda Cochran
with job loss if she took part in a strike. The record indicates that the
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1. THE 8(A)(1) ALLEGATIONS
A. Videotaping

On April 4, security guards at the Respondent’s Haida
Manor facility videotaped former strikers as they re-
turned to work. The judge found that the videotaping
constituted unlawful surveillance of protected activity.
We disagree. The record shows that the employees were
not actually engaged in protected activity at the time of
the videotaping, but were merely reporting for work.
Therﬁfore, we reverse the judge and dismiss that allega-
tion.

B. Alleged Threats at Haida Manor

The judge found that Assistant Director of Nursing
Nancy Piatek unlawfully threatened CNA Cathy Bobby
with discharge if she did not report to work during the
April strike, and that Bobby unlawfully threatened appli-
cant Margaret Moore that she would not be hired unless
she agreed to cross a picket line. As discussed below, we
reverse the judge’s finding as to Bobby, and affirm his
finding as to Moore.

The record shows that Piatek called Bobby at home on
April 1, the first day of the strike, and left a message that
Bobby was to report to work on April 3, even though she
had not been scheduled on that day. On April 2, Bobby
called Piatek and said that she was unable to work as
requested because she had to take her mother to a doc-
tor’s appointment. Piatek then informed Bobby that she
would not have a job if she could not work for at least an
hour either before or after the appointment.

Unlike the judge, we do not find that Piatek threatened
to discharge Bobby for engaging in protected activity.
Under the facts presented, Bobby’s refusal to work dur-
ing the strike was either in direct support of the strike,
which we have found was unprotected due to the 8(g)
notice deficiencies, or it was based on the asserted reason
that she had to take her mother to a doctor’s appoint-
ment, a personal reason that does not implicate the pro-
tections of Section 7 of the Act. Thus, there is no evi-
dence that Bobby’s refusal to work on April 3 was con-

threat was made about a week before the strike and before the Union
sent its second notice postponing the strike. Therefore, the question of
whether the strike was unprotected activity is not relevant to a finding
of the unlawful threat.

' We agree with the judge, for the reasons stated in his decision, that
the Respondent’s videotaping of off-duty employees engaging in a
strike at Haida Manor on June 2 was unlawful. See Robert Orr-Sysco
Food Services, 334 NLRB 977 (2001), and cases cited therein.

Member Liebman would find it unnecessary to pass on whether the
incident on April 4 involving videotaping, described above, was unlaw-
ful because such a finding would be cumulative, in light of the surveil-
lance violation found on June 2, and would not substantially affect the
remedy.
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nected to any protected activity. Accordingly, we find
no violation.

With regard to Moore, the record shows that she was
interviewed by Piatek for a position as a CNA in early
March, before the Union notified the Respondent of its
intention to strike. Moore testified that during the inter-
view, Piatek told her that “there was talk of a strike,” and
that “if the strike occurred, they would need people to
cross the picket line because they were going to replace
the workers.” Piatek then asked Moore if she would
cross a picket line, and told her that she would not be
hired unless she agreed.

The Respondent does not dispute that Piatek condi-
tioned Moore’s hiring on her willingness to cross a
picket line, but argues that Piatek’s actions were lawful
because Moore was hired as a strike replacement. We
disagree. There is no evidence that the Respondent ever
indicated to Moore, either before or during the interview,
that the position for which she was being considered was
that of a replacement worker. Thus, we find no merit in
the Respondent’s argument, and affirm the judge’s find-
ing of the violation."

' The judge also found that the Respondent violated Sec. 8(a)(1) of
the Act at the York Terrace facility when it suspended five CNAs who
refused to work mandatory overtime. Member Schaumber dissents
from this finding. The expired contract gave the Respondent the right to
mandate that CNAs work overtime consistent with procedures in the
contract. On May 12, 1996, an employee called in sick, leaving the
facility one CNA short under State regulations. After unsuccessfully
seeking volunteers, the Respondent mandated that an on-duty CNA
work overtime and five CNAs successively refused to do so. The Re-
spondent suspended the five for that refusal. All agree that the CNAs
acted concertedly in refusing the overtime. Member Schaumber, how-
ever, finds the CNAs’ action was not protected because at the time their
refusal to work overtime placed the Respondent in violation of State
law, i.e., their refusal left the Respondent one CNA short under State
regulations. In such circumstances, the refusal of the CNAs to work the
mandatory overtime was “unlawful” and was not a protected activity.
See Keyway, a Division of Phase, Inc., 263 NLRB 1168, 1169 (1982)
(“Conduct such as a concerted work stoppage . . . , even if engaged in
by health care institution employees, is protected unless it is unlawful,
violent, in breach of contract, or otherwise indefensible (emphasis
added, citation omitted).” The Respondent was able to find someone to
cover the shift after it suspended the five employees. This does not
convert the prior lawful suspensions into unfair labor practices. Nor
was there a need for the Respondent to inform the employees their
refusal to work placed the Respondent in noncompliance with State
regulations. The Respondent informed each of the CNAs that they
would be disciplined because they were refusing to perform an assigned
duty after being given a direct order to do so.

In affirming the judge’s conclusion that the Respondent violated
Sec. 8(a)(1) by suspending employees who refused to work overtime,
Chairman Battista and Member Liebman rely on the judge’s finding
that the Respondent admitted that the severity of the discipline was
linked to the concerted nature of the employees’ refusals. They further
rely on evidence that, according to the testimony of the director of
nursing at this facility, the Respondent was successful in locating a
replacement for the person who had called in sick, and the evidence
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[1L. THE 8(A)(3) ALLEGATIONS
A. Joyce Kircher

We agree with the judge that the Respondent unlaw-
fully discharged employee Joyce Kircher for making
negative statements to a local newspaper reporter about
the quality of care at Meadville Care Center. Kircher
was contacted by the reporter shortly after the strike, at
which time she expressed concern that patient care at
Meadville had deteriorated since the Respondent had
replaced the striking workers. Thus, contrary to the Re-
spondent’s assertion, Kircher’s statement was related to
the labor dispute. Moreover, there is no evidence that
Kircher acted with malicious intent or that she knowingly
gave false statements. In these circumstances, the Board
has found such statements to be protected. See, e.g., St.
Luke’s Episcopal Presbyterian Hospital, 331 NLRB 761,
761-762 (2000), enf. denied 268 F.3d 575 (8th Cir.
2001)'%; Community Hospital of Roanoke Valley, 220
NLRB 217, 223 (1975), enfd. 538 F.2d 607 (4th Cir.
1976). Thus, we affirm the judge.

B. Rose Girdany

Rose Girdany was employed by the Respondent at Mt.
Lebanon Manor. Girdany was a union officer, and par-
ticipated in the April strike. Shortly after the strike, Gir-
dany received a letter from the Respondent informing her
that she was “not entitled to reinstatement at [that] time,
but [would] be placed on a preferred hiring list based on
seniority.” Although Girdany was not immediately rein-
stated after the strike, she remained involved in the proc-
essing of employee grievances.

does not show that the suspensions were announced prior to the re-
placement being located. Accordingly, the Respondent was never
short-staffed under the applicable State regulations. Moreover, there is
no evidence to indicate that employees who refused to work overtime
were ever informed or were otherwise aware that their refusals would
have resulted in the Respondent not being in compliance with State
regulations.

' In St. Luke’s Episcopal-Presbyterian Hospital, the Board held that
an employee who had appeared on a television newscast and criticized
the respondent for engaging in conduct that jeopardized patient care
was engaged in protected activity, and that the respondent unlawfully
discharged her because of that activity. In finding the conduct to be
protected, the Board found that the statements were “neither disloyal,
recklessly made, nor maliciously false.” Id. at 762.

On appeal, the U.S. Court of Appeals for the Eighth Circuit refused
to enforce the Board’s decision. Although the court acknowledged that
the employee did not act maliciously, the court found that the state-
ments were materially false and misleading, and that the employee’s
conduct was therefore unprotected. 268 F.3d at 580-581.

Even assuming that we were to apply the court’s standard in this
case, we conclude that there is no basis for finding that Kircher’s
statement was unprotected. In contrast to the evidence proffered by the
respondent in St. Luke’s, the Respondent here has failed to proffer any
specific evidence to disprove Kircher’s statements.
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Approximately 2 months after she had received the
Respondent’s letter, Girdany went to Mt. Lebanon for a
grievance meeting. She spoke with Administrator An-
thony Molinaro, who told her that he did not like her
attitude or her “mouth,” that she no longer worked there,
and that she had to leave the premises.

The judge concluded that Molinaro effectively dis-
charged Girdany because of her union activities, and that
the discharge was unlawful. We agree. Unlike the
above-mentioned strikers who the Respondent refused to
reinstate (see sec. I, supra), the Respondent placed her on
a preferred hiring list. As a result, Girdany retained her
employee status after the strike.!” Although the Respon-
dent claims that it did not discharge Girdany, the evi-
dence shows that Girdany had a reasonable basis to be-
lieve that she had been discharged, and the Respondent
failed to take the necessary steps to clarify that she had
not been terminated. See Grosvenor Resort, 336 NLRB
613 (2001); Kolkka Tables & Finnish-American Saunas,
335 NLRB 844, 845-847 (2001). Accordingly, we af-
firm the judge."®

C. Susan Spiess

On May 15, the Respondent suspended union delegate
Susan Spiess in connection with an incident that occurred
in the employee breakroom at the York Terrace Nursing
Center. Prior to the start of her shift that day, Spiess was
in the breakroom discussing with employee Diane
Bridges a pending grievance over the discharge of a co-
worker. In addition to Bridges, there were several other
employees in the breakroom at the time, including Lucy
Myro. The credited evidence shows that at some point
during the conversation, Myro stated that, in her opinion,
the grievant who was the subject of the discussion did
not deserve to be reinstated. Spiess then told Myro in a
loud voice to “mind [her] f—king business.” Myro be-
gan to cry and left the room. She then reported the inci-

'7 The Respondent concedes that it did not treat Girdany the same as
the other strikers that it refused to reinstate. In contrast to those em-
ployees, the Respondent put Girdany on a preferential rehire list.
Whether or not the Respondent had an obligation to put Girdany on the
preferential rehire list, once it did so, it forfeited its right to rely on her
participation in the unprotected strike to justify her subsequent dis-
charge. See Virginia Mfg. Co., 310 NLRB 1261 (1993) (employer that
expressed an initial willingness to reinstate strikers who had engaged in
misconduct violated the Act by subsequently discharging them for that
misconduct). Cf. Sec. 8(d)(4) (striker’s loss of employee status “shall
terminate if and when he is reemployed” by the employer). Moreover,
such a justification is inconsistent with the Respondent’s defense that it
did not actually discharge Girdany.

'8 Member Schaumber disagrees with his colleagues and respectfully
dissents. In his view, Molinaro’s words did not constitute a discharge
but the administrator’s expression of a fact; Girdany was not yet rein-
stated, thus she did not work at the facility. Consequently, he would
dismiss this allegation.
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dent to a supervisor. Later that day, Spiess was sent
home and suspended for 3 days, based on the breakroom
incident.

Applying a Wright Line analysis,” the judge found
that the suspension was unlawful because the Respon-
dent failed to demonstrate that Spiess would have been
suspended in the absence of her union activity. We agree
with the judge that the suspension was unlawful; how-
ever, we find Wright Line to be inapplicable here.

It is clear that Spiess’ discussion of a pending griev-
ance was a form of Section 7 activity, and that she was
suspended therefor. Thus, the appropriate inquiry is
whether Spiess’ use of profane language in the exchange
with Myro during that discussion removed her from the
protection of the Act. See, e.g., Felix Industries, 339
NLRB 195 (2003). To determine whether an employee
who is otherwise engaged in protected activity loses the
protection of the Act due to opprobrious conduct, the
Board considers the following factors: (1) the place of
the discussion; (2) the subject matter of the discussion;
(3) the nature of the employee’s outburst; and (4)whether
the outburst was, in any way, provoked by an employer’s
unfair labor practice. Atlantic Steel Co., 245 NLRB 814,
816 (1979). As discussed below, we find that a balanc-
ing of these factors here does not compel a finding that
Spiess’ conduct lost the protection of the Act.

With respect to the first (place) and fourth (provoca-
tion) factors, we find that those do not weigh in favor of
or against finding Spiess’ conduct unlawful.”’

As to the second factor, we find that the subject of the
conversation—the merits of a grievance seeking the rein-
statement of a coworker—weighs in favor of finding that
Spiess was engaged in protected conduct. See Aroostook
County Regional Opthalmology Center, 317 NLRB 218
(1995), enf. denied on other grounds 81 F.3d 209 (D.C.
Cir. 1996) (discussion of grievances among employees
with a view toward pursuing concerted activity is pro-
tected under the Act).

Finally, as to the third factor (nature of the outburst),
we find that Spiess’ conduct “consisted of a brief, verbal

1% See Wright Line, 251 NLRB 1083 (1980), enfd. 662 F.2d 899 (1st
Cir. 1981), cert. denied 455 U.S. 989 (1982).

 In regard to the first factor, the record shows that the exchange be-
tween Spiess and Myro occurred off the clock in a nonpatient care area,
and there is no evidence that the conversation was overheard by pa-
tients or visitors, or that it otherwise caused any disruption of opera-
tions at the facility. Thus, this factor does not weigh for or against
finding Spiess’ conduct protected.

With respect to the fourth factor, the Respondent did nothing to pro-
voke Spiess’ outburst, and although the employees were discussing a
grievance against the Respondent at the time of the outburst, Spiess was
obviously reacting to her coworker’s comments, and not any action by
the Respondent. This factor does not weigh for or against finding Spi-
ess’ conduct protected either.
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outburst of profane language” and was unaccompanied
by insubordination, physical contact, or threat of physical
harm. See generally Felix Industries, supra at 196.
Moreover, it is well established that the Act allows em-
ployees some leeway in the use of intemperate language
where such language is part of the “res gestae” of their
concerted activity. Thor Power Tool Co., 148 NLRB
1379, 1380 (1964), enfd. 351 F.2d 584 (7th Cir. 1965).
See also Traverse City Osteopathic Hospital, 260 NLRB
1061, 1061-1062 (1982), enfd. mem. 711 F.2d 1059 (6th
Cir. 1983) (employee’s use of profanity during conversa-
tion urging employees to support the union was not so
egregious as to remove conduct from the Act’s protec-
tion). Given the subject of the conversation and the rela-
tively isolated location in which it occurred, we find that
this brief outburst does not tip the balance in favor of
finding the conduct to have been unprotected.’

In sum, the balance of these factors favors a finding
that Spiess’ conduct was protected. Therefore, we con-
clude that the judge properly found that the Respondent’s
suspension of Spiess for engaging in that conduct was
unlawful. Contrary to our dissenting colleague, we
would not find that the location and the nature of the
breakroom exchange between two employees, occurring
away from patient-care areas, should cause this conduct
to lose the Act’s protection solely because the Respon-
dent provides nursing care to its clients. The dissent’s
approach would effectively ban any employee discussion
about grievances that might lead to increased tension in
the work environment regardless of where that discus-
sion took place, and is in conflict with the general stan-
dards for regulating union solicitations in health care
facilities. See generally NLRB v. Baptist Hospital, 442
U.S. 773, 781 (1979).2

2! Chairman Battista did not participate in Felix Industries, and he
expresses no view as to whether it was correctly decided. However, he
finds that Spiess’ conduct is not as reprehensible as that in Felix, and he
agrees with the judge that this conduct was not so outrageous as to lose
the Act’s protection.

22 Member Schaumber agrees with his colleagues that the second A4¢-
lantic Steel factor weighs in favor of finding Spiess’ conduct protected
and that the fourth factor is neutral. However, he finds the first and
third factors weigh in favor of finding Spiess’ conduct unprotected.
Spiess is not any employee. Only 6 months earlier, she received a
written warning for being “disrespectful and hostile to fellow associ-
ates during meetings, breaks and resident cares.” (Emphasis added.)
Further, Respondent is not any employer. It operates a nursing home
where the maintenance of a quiet environment is necessary for the
health and well being of its elderly patients. Thus, an employer’s re-
sponsibility to foster a harmonious working environment and to take
corrective action to avoid the creation of a hostile work environment is
also necessary for the Respondent to fulfill its obligations to its resi-
dents and their families. While Spiess’ profane verbal attack, which
occurred in the breakroom of the nursing home, may not have been
heard by the residents or their visitors, it was the second incident in 6
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D. Glenda Smith

We agree with the judge that the Respondent did not
violate the Act when it suspended employee Glenda
Smith for referring to a supervisor in a derogatory man-
ner. The evidence shows that on September 19, a group
of employees, including Smith, were handing out union
leaflets near the driveway exit of the William Penn Nurs-
ing Center. Around 3 p.m., Smith saw Assistant Director
of Nursing Kimberly Stuck driving out of the facility.
Smith stepped into the driveway and attempted to flag
Stuck down so that she could inquire about a convenient
time to discuss Smith’s vacation request. Stuck smiled
and waved at Smith, but continued to drive past her.
Smith, who believed that Stuck had attempted to run her
down, then turned to another employee and, in a voice
loud enough for Stuck to hear, referred to Stuck as “that
bitch.” Subsequently, the Respondent suspended Smith
for 3 days.

Essentially applying a Wright Line analysis, the judge
found that the General Counsel had met his threshold
burden but that the Respondent had demonstrated it
would have suspended Smith for her disrespectful behav-
ior towards Stuck even absent its unlawful motivation.
We affirm the judge’s findings.””> We do not think that
the judge made inconsistent findings. He found that
Smith believed that Stuck attempted to run her over.
However, Stuck did not share that view and, thus, Stuck

months and was the kind of attack that can provoke further confronta-
tion. At the least, it creates tension among employees which is not
easily left at the breakroom door. A profane attack in a nursing home
breakroom in response to an employee’s comment with regard to a
grievance is not a protest addressed to picket line crossovers during a
strike where a combination of exuberance and tension might reasonably
lead to harsh and profane language. Under these circumstances, Mem-
ber Schaumber would find Spiess’ outburst at a fellow nursing home
employee unprotected. In his view, Respondent’s discipline in sus-
pending Spiess was a measured response consistent with its responsi-
bilities as an employer and nursing home operator and finding no viola-
tion in it is hardly “in conflict with the general standards for regulating
union solicitations in health care facilities,” as his colleagues claim.
Rather, it is an acknowledgment that Spiess’ conduct went beyond the
bounds of protected activity and accordingly that she was appropriately
disciplined for it.

2 Member Liebman disagrees and would find that the Respondent
did not show that, notwithstanding its unlawful motivation, it would
have disciplined Smith for calling Stuck “that bitch.” The majority
adopts the judge’s analysis, which is based on contradictory findings.
The judge first found that while Smith was leafleting, Stuck approached
in her vehicle and drove by Smith “in a manner leading Smith to be-
lieve that Stuck was attempting to run her over.” Nonetheless, the judge
concluded, inconsistently, that Smith’s outburst “that bitch” was “an
apparently unprovoked remark.” Given the former finding, it is incon-
ceivable that, absent unlawful motivation, the Respondent would have
suspended an employee for excitedly uttering “that bitch” in response
to what she perceived was a vehicle driving towards her. Member
Liebman would therefore not find that the Respondent has met its bur-
den of proof.
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believed that Smith’s outburst was unprovoked. Smith
was suspended because of that perceived unprovoked
outburst. There is no evidence that the Respondent
would have tolerated such disrespectful conduct towards
a supervisor, or that Smith received disparate treatment.
Accordingly, we dismiss the allegation.

E. Janet Crissman

Janet Crissman is employed by the Respondent as a
CNA at Clarion Care Center. Crissman is a union dele-
gate whose duties include representing the Union in the
grievance process. The judge found that the Respon-
dent’s discipline of Crissman on two separate occasions
was motivated by antiunion animus. The Respondent
has excepted to the judge’s findings and contends that it
has demonstrated that the discipline was lawful in both
instances. We find merit in the Respondent’s exceptions.

On April 9, Crissman was disciplined for failing to re-
spond to a patient’s tabs unit, which is an alarm attached
to a patient who is at risk of falling from his bed. The
unit had gone off several times that morning as the pa-
tient moved around in his bed. Crissman had responded
to the alarm each time, and found the patient was in no
danger. When the unit went off again as Crissman was
distributing breakfast trays, she ignored it and continued
to distribute the trays.

As Crissman was distributing trays, Supervisor Sally
Doran got off the elevator and heard the alarm. Doran
walked past Crissman towards the patient’s room and
told Crissman that she should be getting that tabs unit.
Crissman assumed that Doran was going to respond to
the alarm, continued to distribute the trays, and did not
attend to the alarm. Later that day, Crissman received a
written warning. Crissman was not asked to explain why
she failed to respond to the tabs unit before the warning
was issued.

The judge found that the Respondent’s failure to solicit
an explanation from Crissman is evidence of an unlawful
motive. We disagree. Crissman does not dispute that it
was her responsibility to respond to the tabs unit, and
that she did not respond even after Doran told her to do
so. Crissman’s conduct in failing to respond to the pa-
tient’s tabs unit was directly observed by Supervisor
Doran, so that it was unnecessary for the Respondent to
investigate the incident further in order to ascertain
whether the basis for the discipline had occurred. In
these circumstances, we do not find that the Respon-
dent’s failure to interview Crissman about the incident is
indicative of an unlawful motive. Cf. NKC of America,
Inc., 291 NLRB 683 (1988) (employer’s failure to con-
duct thorough investigation of prounion employee’s role
in altercation with antiunion employee prior to discharg-
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ing prounion employee was evidence of unlawful mo-
tive). Therefore, we find no violation.

Similarly, the judge found that a written warning is-
sued to Crissman on April 19 was unlawful based on the
Respondent’s failure to interview Crissman before the
discipline was issued. As explained more fully by the
judge, the evidence shows that some time after Crissman
had taken a patient to the bathroom that morning, the
patient complained to Nursing Supervisor Tammy
Shreckengast. Shreckengast examined the patient and
found that he had not been properly cleaned after toilet-
ing. Crissman was then given a written warning for fail-
ing to properly perform her job duties.

As with the incident on April 9, we do not find that the
Respondent’s failure to ask Crissman for an explanation
prior to issuing the discipline demonstrates that the Re-
spondent acted with an unlawful motive. Crissman does
not dispute that she was the one who was responsible for
the patient’s toileting that morning, and the credited tes-
timony establishes that the patient’s condition thereafter
was not consistent with proper care. In these circum-
stances, where the supervisor observed directly the con-
dition of the patient, the lack of further investigation by
the Respondent does not support a conclusion that this
discipline was unlawful. Accordingly, we find no viola-
tion.

F. Jean Haver

Jean Haver was employed as a CNA at Beverly Manor
of Lancaster from 1985 until September 1996, when she
was discharged by the Respondent for excessive absen-
teeism. The judge found that Haver, the chief shop stew-
ard at Lancaster, was discharged because of her union
activities. For reasons discussed below, we reverse.

On August 13, Haver called the facility and reported
that she was not coming to work because she was ill.
Later that day, Executive Director Larry Ayers observed
Haver walking down the street with her granddaughter.
Several days later, Ayers asked Haver to provide a doc-
tor’s excuse for her absence. Haver never provided the
excuse. Consequently, Haver was charged with a viola-
tion of the Respondent’s attendance policy.”* She was
suspended on August 26 pending an investigation, and
discharged on September 24.

Contrary to the judge, we find that the Respondent has
established that Haver was discharged in accordance with
its progressive disciplinary policy, which provides that
an employee who has received three written warnings for
rules violations within a 12-month period may be sus-

2 The attendance policy provides that the Respondent may require a
doctor’s excuse to validate an employee’s illness, and that failure to
provide such an excuse may be grounds for disciplinary action.
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pended and discharged for a subsequent offense. The
record indicates that the written warning issued to Haver
because of her absence on August 13 was her fourth vio-
lation of the disciplinary policy.”> Thus, it is apparent
that the Respondent’s actions were consistent with its
disciplinary policy when it suspended and discharged
Haver.

Further, the record demonstrates that Haver had re-
ceived numerous warnings about her attendance that
dated back to 1991. Although these earlier warnings are
outside of the 12-month period considered for purposes
of employee discipline, they support the Respondent’s
assertion that it had a longstanding concern about
Haver’s absenteeism, and that it was acting pursuant to
that concern when it decided to discharge Haver. Ac-
cordingly, we reverse the judge and dismiss the allega-
tion.

3 Although the first two written warnings Haver received were not
introduced in evidence, a written warning issued to Haver on July 31
indicated that it was her third written warning within the relevant time
period.

6 Member Schaumber disagrees with his colleagues’ adoption of the
judge’s findings that the Respondent violated Sec. 8(a)(3) by suspend-
ing and then discharging Licensed Practical Nurse (LPN) John Wilson
from its Monroeville facility and disciplining employee Leatha Smith at
its Meadville facility.

The Respondent contended that it discharged Wilson for resident
neglect and falsification of records. The judge found that the reasons
the Respondent proffered were pretextual and were motivated by anti-
union animus. Member Schaumber respectfully disagrees. He would
find that the Respondent met its rebuttal burden. A resident, Feldmeier,
separately reported to CNA Cynthia DePosto and LPN Rita Pistininzi
that Wilson presented her medication crushed in applesauce after she
had requested that the medication not be crushed in her food but given
to her whole. In response, Wilson threw the applesauce away and left
Feldmeier’s room, as a result of which Feldmeier never received her
medication that day. Wilson did not record his failure to give Feld-
meier her medication. As can be imagined, the alleged misconduct was
in direct contravention of the Respondent’s policies. When the incident
reached the attention of higher management, Director of Nursing
(DON) Bonnie Forney interviewed Feldmeier as well. Feldmeier re-
counted the same set of facts to Forney as she had to DePosto and
ble record evidence” that Feldmeier was “confused and suffered from
memory lapses” but Feldmeier’s description of the incident to Forney
was consistent with what she told DePosto and Pistininzi. While the
record does ultimately reveal a possible source for the judge’s comment
that Felmeier was confused (i.e., the testimony of Josie Belice), the
judge failed to acknowledge it or the contrary testimony of DON For-
ney that Feldmeier, as a Lou Gehrig’s disease patient, had a weakened
physical condition but “remains alert, very oriented.” Given the failure
of the judge to discuss this testimony, Member Schaumber gives little
weight to the judge’s finding that Feldmeier was confused. And, while
the judge faulted the Respondent for failing to interview Wilson before
it discharged him, the General Counsel presented no evidence showing
that employees at Monroeville, who were not prounion, were treated
differently than Wilson during similar investigations. In these circum-
stances, Member Schaumber finds the Respondent has demonstrated it
would have discharged Wilson even in the absence of his protected
activities. See Vencor Hospital-Los Angeles, 324 NLRB 234 (1997)
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(discharge lawful where employee committed patient error in violation
of hospital’s protocol).

The judge also found that the Respondent disciplined employee
Leatha Smith for discriminatory reasons. In particular, the judge found
that the Respondent “disciplined Smith . . . for an offense that they have
not shown she committed” and the Respondent “summarily acted on
the reports of new hires without even seeking to obtain her version of
events.” Member Schaumber disagrees. DON Julie Walters disci-
plined Smith by reprimanding her for failing to respond to a patient’s
call bell. Walters relied on two eye witness reports and followed her
normal procedure in preparing the reprimand. While the judge found
that Walters handed the reprimand to Smith without asking for an ex-
planation, the evidence does not support that finding. Smith simply
testified, “I don’t believe so” when asked whether Walters asked Smith
for an explanation. Against this equivocal testimony, Walters testified
specifically that following her usual routine, she told Smith what had
been reported to her and gave her the opportunity to respond by adding
comments in the “associate comments” section of the reprimand. Wal-
ters testified that if an employee adds comments in the “associate
comments” section then she would “look at that and will then follow
up, to what we feel is appropriate.”  Smith, however, said nothing nor
did she add any comments; she simply signed the reprimand. In these
circumstances, in the absence of any demeanor based credibility deter-
mination, Member Schaumber finds no violation in the reprimand
issued to Smith assuming a failure to give Smith an opportunity to give
a verbal explanation would render the reprimand a violation.

In affirming the judge’s finding that the Respondent unlawfully dis-
ciplined employees Wilson and Smith, Chairman Battista and Member
Liebman agree with the judge that the Respondent seized on pretextual
bases to discipline long-term employees with good work records. As to
employee Wilson, they disagree with their colleague that the Respon-
dent met its rebuttal burden to justify the discipline imposed on Wilson.
Although Member Schaumber recites facts which, in his view, support
the Respondent’s claim that Wilson engaged in misconduct as to a
patient, Chairman Battista and Member Liebman note that there are
record facts, properly relied on by the judge, which conflict with that
account. Thus, employee Josephine Belice specifically testified that
patient Feldmeier had periods of memory lapses and was often con-
fused as to whether someone had been in her room. Second, even
assuming the facts relied on by the dissent, Chairman Battista and
Member Liebman find that they are insufficient to rebut the judge’s
findings that the Respondent seized on the incident as a pretext to dis-
charge a 10-year employee without even affording him an opportunity
to explain what had occurred. Finally, the Respondent had the burden
to rebut the General Counsel’s showing that Wilson’s discharge was
unlawfully motivated. That is, it was incumbent upon the Respondent
to show that other employees were treated similarly to Wilson. The
Respondent has not shown that it has discharged employees in the past
based upon a patient complaint, without hearing the employee’s side of
the story. Accordingly, it would be inappropriate to shift the burden to
the General Counsel to affirmatively show disparate treatment in the
disciplinary procedures imposed against Wilson.

With respect to Smith, Chairman Battista and Member Liebman dis-
agree with their colleague’s suggestion that the judge’s finding that the
Respondent unlawfully disciplined Smith is in error to the extent that it
relies on his finding that Beverly failed to give Smith an opportunity to
explain her alleged failure to respond to a patient’s call. It may be that
Smith testified only that she “believed” she had not been asked to ex-
plain, but there is no affirmative evidence that Smith had been given an
opportunity to explain, other than through the comment section on the
disciplinary form that she was provided. However, there is no evidence
that Smith was ever informed that adding a comment on that completed
disciplinary form could have any influence over already imposed disci-
pline.



1326

IV. THE 8(A)(5) VIOLATIONS

A. Deduction of Health Insurance Premiums
from Strikers’ Wages

After the April strike, the Respondent deducted from
the strikers’ paychecks the sum that it paid for their
health insurance premiums for the 3 days that the em-
ployees were out on strike. It is undisputed that the Re-
spondent did not notify or bargain with the Union before
it made the deductions.

The General Counsel alleged that the deductions con-
stituted an unlawful unilateral change. The judge found
that the deductions were made pursuant to contractual
provisions and established policy and therefore did not
violate the Act. For the reasons discussed below, we
reverse.”’

As set forth in detail by the judge, the Respondent has
an established policy of allowing employees who are on
unpaid leaves of absence to continue their health care
coverage by paying the total cost of their premiums for
the time they are on leave. Under this policy, the choice
of whether to continue health care coverage is left up to
the individual employee. In the case of the striking em-
ployees, however, it was the Respondent’s choice which
determined the continued health care coverage for em-
ployees, not that of the individual employees. Because
the policy leaves the choice to the individual and not the
Respondent, we find that the Respondent’s unilateral
actions in continuing coverage and making the deduc-
tions were not required by the agreed-to policy. Accord-
ingly, we find that the Respondent has violated the Act
by deducting the premiums without first giving notice to
and bargaining with the Union. Cf. Simplex Wire & Ca-
ble Co., 245 NLRB 543 (1970) (no violation found
where employer ceased to pay premiums during strike
but notified employees of their right to convert insurance
to individual coverage).”®

7T We agree with the judge that an employer is not generally required
to continue paying health insurance premiums for employees who are
on strike, or in any way finance a strike against itself. See, e.g., Sher-
win-Williams Co., 269 NLRB 678 (1984); Simplex Wire & Cable Co.,
245 NLRB 543 (1979). Here, however, the Respondent did more than
simply cease paying its share of the insurance premiums; rather, the
Respondent paid the premiums and then deducted from employees’
paychecks a pro-rated share of the premiums for the 3 days that they
were on strike. Further, there is no evidence that the deductions repre-
sented any additional expenses related to health insurance that were
incurred by the Respondent as a result of the strike.

# We find it unnecessary to pass on whether the unilateral deduc-
tions also violated Sec. 8(a)(3), as alleged, because any remedy would
be cumulative and would not substantially affect the remedy provided.
See, e.g., Tri-Tech Services, Inc., 340 NLRB 894, 895-896 (2003);
Sygma Network Corp., 317 NLRB 411 fn. 1 (1995).
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B. Refusal to Provide Requested Information

Shortly after the strike, the Union requested informa-
tion concerning all employees who had been hired after
March 15, including strike replacements, at 12 of the
Respondent’s facilities.”” The information requested
included the names, addresses, phone numbers, dates of
hire, job classifications, and wage rates of the employees.
The Respondent failed to provide the information at two
of the facilities; at the other facilities the Respondent
provided incomplete information by refusing to identify
employees by name because of alleged concerns about
possible harassment of strike replacements. The judge
found that the Respondent’s refusal to provide the re-
quested information in its entirety was unlawful. We
agree.

It is well established that the type of information re-
quested by the Union is presumptively relevant for pur-
poses of collective bargaining and must be furnished
upon request. See Stanford Hospital & Clinics, 338
NLRB 1042 (2003), and cases cited therein. The obliga-
tion to furnish information includes providing informa-
tion with regard to permanent strike replacements, unless
there is a clear and present danger that the information
would be misused by the union. See Page Litho, Inc.,
311 NLRB 881, 882 (1993), and cases cited therein,
enfd. granted in part and denied in part mem. 65 F.3d
169 (6th Cir. 1995).

Applying these principles here, we find that the Re-
spondent violated the Act by failing to comply with its
obligation to provide the Union with the requested in-
formation. The Respondent contends that it was justified
in withholding the information because the strike re-
placements were likely to be harassed if the information
was released to the Union. We agree with the judge that
the evidence does not support this contention.

The evidence shows that on about April 19, Regional
Vice President of Operations Wayne Chapman sent to
the administrators of facilities that were in the process of
bargaining with the Union a fax containing general in-
structions as to how they should respond to union re-
quests for various types of information. These instruc-
tions were not specific to any one facility. Rather, all
administrators were instructed to respond to the Union’s
requests for names of employees in precisely the same
manner: by maintaining that there were incidents of har-
assment under investigation. Additionally, as found by
the judge, there is no evidence of harassment of employ-

¥ The facilities at which requests were made include the following:
Franklin Care Center, Meadville Care Center, Murray Manor, Beverly
Manor of Monroeville, Clarion Care Center, Fayette Care Center, Mey-
ersdale Manor, Mt. Lebanon Manor, Richland Manor, William Penn
Nursing Center, Beverly Manor of Reading, and Carpenter Care Center.
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ees at nine of the above-mentioned facilities, and only
some general testimony about isolated incidents at the
other three facilities. In context, this evidence is inade-
quate to establish the required showing of a clear and
present danger to justify withholding the information
requested. Accordingly, we affirm the judge’s finding of
an 8(a)(5) and (1) violation.”

The judge also found that the Respondent violated the
Act by refusing to respond to the Union’s September
1996 information requests regarding the current em-
ployee work force unless the Union agreed to pay the
costs of producing the information.”’ The Respondent
argues that its refusal was justified because providing the
requested information would have been unduly burden-
some. We find no merit in this argument.

It is the Respondent’s burden to show that the produc-
tion of the information requested by the Union was un-
duly burdensome. Martin Marietta Energy Systems, 316
NLRB 868 (1995); Tower Books, 273 NLRB 671 (1984).
The Respondent has failed to meet that burden. The evi-
dence indicates that the type of information that the Un-
ion requested in September had routinely been supplied
in the past at the Respondent’s expense, and the Respon-
dent has offered no explanation as to why it could not do
so for the September requests. Thus, we find that the
Respondent’s refusal to provide the information was
unlawful.

C. Alleged Unilateral Changes at Richland Manor

At Richland Manor, the Respondent had routinely pro-
vided employee work schedules to the Local Union on a
biweekly basis pursuant to an arrangement between the
Respondent and Local Union Representative Margaret
Pynkala. After April, the Respondent refused to continue
providing the schedules. The Respondent had also rou-
tinely provided seniority lists to the Local Union pursu-
ant to a provision in the collective-bargaining agreement.
When the collective-bargaining agreement expired in
December 1995, the Respondent refused to provide the
information.

3 Chairman Battista does not endorse the view that a clear and pre-
sent danger must be shown. He also notes that he shares the Respon-
dent’s concern about the potential for harassment that could ensue from
employers providing unions with names, addresses, and phone numbers
of strike replacement workers. He joins the majority here, however, in
finding that the Respondent’s failure to provide such information was
unlawful because the Respondent failed to demonstrate that its concern
about potential harassment was genuine or that it was based on any
specific evidence regarding the likelihood of harassment.

! The requests were made at Clarion Care Center, Franklin Care
Center, Haida Manor, Meadville Care Center, Murray Manor, Richland
Manor, William Penn Nursing Center, Beverly Manor of Lancaster,
Caledonia Manor, Camp Hill Care Center, and Blue Ridge Haven Con-
valescent Center.
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The judge found that the Respondent acted unlawfully
by unilaterally terminating its practice of providing the
Local Union with this information. We agree. Both sen-
iority and work schedules are mandatory subjects of bar-
gaining. Thus, the Board has held that a union is entitled
to information regarding seniority (Falcon Wheel Divi-
sion, L.L.C., 340 NLRB 315, 316 (2003)), and work
schedules (Hospital Episcopal San Lucas, 319 NLRB 54,
56-57 (1995)), because that information is essential to
the union’s performance of its duties as the employees’
bargaining representative. Here, the parties had estab-
lished a practice by which the information was provided
to the Local Union on a routine basis, and the Respon-
dent terminated that practice without notice to or consult-
ing with the Local Union. Accordingly, we find that the
Respondent’s unilateral actions violated the Act.

D. Changes in the Weekend Call-Off Policy at
Beverly Manor of Monroeville

In March, the Respondent announced at its Monroe-
ville facility that it was going to enforce a policy that
would require employees who “called off” sick on week-
ends to provide a doctor’s excuse. Although the evi-
dence indicates that the policy had been in existence for
some time before the March announcement, Executive
Director Casimer Wieczorek admitted that, despite the
fact that the policy was in the collective-bargaining
agreement, “prior to [March] we were not requesting
doctors’ excuses for weekend call offs.” The Respon-
dent did not bargain with the Union before the imple-
mentation of this previously dormant policy. In these
circumstances, we agree with the judge that the enforce-
ment of the policy constituted an unlawful unilateral
change in working conditions. See, e.g., Flambeau Air-
mold Corp., 334 NLRB 165, 166 (2001); Rockwood &
Co., 281 NLRB 862, 875 (1986), enfd. 834 F.2d 837 (9th
Cir. 1987).

E. The Alleged Change in Overtime Policy at
Fayette Health Care

In May 1994, the Respondent implemented a policy at
its Fayette facility concerning mandatory overtime.*
The policy provided that mandatory overtime would be
used to cover staffing shortages only in limited circum-
stances, and that employees who refused to work over-
time when requested would be suspended for a first re-
fusal and discharged for a second refusal. No employee
was disciplined under the policy for 2 years until June,
when two employees were suspended after an initial re-
fusal to work overtime.

32 This policy was apparently co